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DECISION AND RECOMMENDED ORDER
OF ADMINISTRATIVE LAW JUDGE ON SUMMARY JUDGMENT

 Pursuant to Sections 10 and 16 of the Public Employment Relations Act (PERA), 1965
PA 379, as amended, MCL 423.210 and 423.216, this case was heard at Detroit, Michigan on
March 11, 2009, before Doyle O’Connor, Administrative Law Judge (ALJ) of the State Office of
Administrative Hearings and Rules (SOAHR), acting on behalf of the Michigan Employment
Relations Commission(MERC). Based upon the entire record, including cross-motions for
summary judgment,. stipulations of fact, joint exhibits and argument of counsel, I make the
following findings of fact, conclusions of law, and recommended order.

The Unfair Labor Practice Charge:

On November 20, 2008, Oakland University Chapter of the American Association of
University Professors (AAUP or Union) filed the charge in this matter, which asserted that
Oakland University (the University or Employer) violated the Act by expressly repudiating a
1999 settlement agreement between the parties. In the 1999 agreement, the Employer agreed to
waive certain specific defenses to any future grievances asserting a violation of contract Article
XXVIII, while prcsemng other defenses. In October 2008, the Employer asserted that same
earlier-waived defense in response to a grievance asserting a violation of the unchanged Article
XXVIIL The underlying grievance is scheduled to be heard before an arbitrator on April 6, 2009,
with the parties at odds over the legality of the Employer’s assertion of the earlier-waived
defense. The immediacy of the situation, the comprehensive stipulation of facts submitted by the
parties, and the concurrence of the parties that no material facts were in dispute, led me to



conclude that the issuance of a bench decision with detailed findings of fact and conclusions of
law set forth on the record, followed by issuance of less detailed written Decision and
Recommended Order, would best serve the purposes of the Act and the immediate needs of the
parties.

Findings of Fact:

My detailed findings of fact were issued from the bench, with those factual findings
incorporated herein and serving as the basis for this Decision and Recommended Order.

In summary, I found it was undisputed that in 1999 the parties voluntarily entered into a
settlement agreement arising from a particular grievance dispute. In that settlement agreement,
signed by representatives of the Union and by the University’s president and its vice-provost, the
parties sought to and did provide an authoritative interpretation of a particular contract section,
with the express agreement that such interpretation would prevail until and unless the contract
language was changed. In the settlement agreement, the Employer expressly waived the future
assertion of a position contrary to the terms of the settlement. In 2008, the Employer reasserted
its earlier abandoned claim, contrary to the express terms of the settlement agreement, with no
intervening change in circumstances. The Employer’s reasserted procedural defense, if accepted
by the arbitrator, would effectively preclude the arbitrator from reaching the merits of the
pending 2008 grievance.

Discussion and Conclusions of Law:

It is conceded that the Employer reneged on the specific written 1999 agreement signed
by its highest officers. The only question of law is whether that conduct constitutes the
repudiation of an agreement, as that concept is defined by our prior case law, such that the
Employer’s conduct violates PERA.

The Employer’s primary defense is that the original signed agreement is not binding on
it, as the agreement was never ratified by the University’s board of trustees. The Employer
asserts that the Union acted at its own peril in accepting the assertion by the University president
that he was authorized to enter into such agreements. The Employer further asserts that the
document, which was a settlement agreement arising from a contractual grievance dispute, is not
a “collective bargaining agreement” as that term is understood, and therefore, the University
could freely and unilaterally revoke compliance without that revocation being held to be a
repudiation of an agreement. The Employer asserts that there was a bona fide dispute over the
contract language’s enforceability, but not over the meaning of that language, and asserts that the
reneging on the agreement had no significant impact on the bargaining unit. As indicated on the
record, I rejected each of those legal defenses. :

As indicated on the record, I found that the University president and vice provost had the
apparent authority in 1999 to bind the University to a routine grievance settlement. Further,
under PERA the Union was obliged to accept as authoritative the representatives sent to the table
by the Employer to adjust grievances. See, MCL 423.210(3)(ii). I further found that grievance
settlements are not routinely subject to ratification, and that to conclude otherwise would cause a












